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Ridgeland, SC 29936

843-717-3650 phone

843-726-7707 fax

 Minutes of the April 12, 2011
Regular Scheduled Meeting

Members Present: Chairman Kim Thomas, Vice-Chairman Dr. Earl Bostick, Mr. Thomas Jenkins, Mr. Alex Pinckney, Ms. Courtney Flexon, Mr. Don Knowles and Ms. Juanita White.
Staff and Consultants Present: Mr. David Jirousek and Attorney Marvin Jones.
Others Present: Ms. Mary Fields, Mr. Reggie Bray and Mr. John Ussery.
Call to Order: Chairman Thomas brought the meeting to order at approximately 6:30 pm.

Invocation & Pledge of Allegiance: Invocation was given by Mr. Pinckney. The Pledge of Allegiance was done in unison.
Approval of Agenda:  Mr. Jenkins motioned to accept the Agenda as published, seconded by Ms. Flexon. The Commission voted unanimously in favor of the motion.
Approval of Minutes: March 8, 2011:  Ms. Flexon motioned to accept the minutes as written, seconded by Mr. Jenkins. The Commission voted unanimously in favor of the motion. 
New Business:

A. Zoning Map Amendment; Community Commercial 038-00-04-024, Mary Fields: Mr. Jirousek explained that this is a zoning map amendment for Community Commercial (CC). The Applicant is Mary Fields. The subject property consists of three (3) acres located on Levy Road. He said the Applicant’s original request was for Rural Preservation (RP) but after talking with Ms. Fields the desired use of the structure is for a banquet hall type of use, which would require CC or General Commercial (GC) zoning so the application was amended to CC. He pointed out that there was a recent code enforcement issue which has been addressed and a copy of that letter was included in the PC package. He said the Comprehensive Plan designates the Levy area as a Community Village District on the future Projected General Land Use Map; however, the adjacent zoning is Residential (R) and Rural Preservation (RP). The adjacent land use is primarily residential except for Nasim’s Lounge, which is located across the street and livestock is nearby. The subject parcel is accessed from Levy Road. If approved there would be no further permitting for access necessary for traffic; however, any major re-development of the property in the future may warrant a traffic study at a later date. The subject parcel is located in the Levy Fire District so it will not create a financial burden for the City of Hardeeville to provide additional fire services. 

Mr. Jirousek explained that in 2007 there was a county wide re-zoning project which created a lot of non-conforming uses over the last several years. This is one of many cases especially in southern Jasper County where there are structures built for non-residential reasons and activities established lawfully prior to the 2007 county wide re-zoning. Mr. Jirousek said he believes the structure was used as a club years ago and the grandfather-ness for that use was lost several years ago because the use ceased for more than a 12 month period; therefore, staff’s recommendation is denial. He said he checked with the Business License Coordinator and there was not a business license issued prior to the adoption of the 2007 Zoning Ordinance or the past 12 months. 
Ms. White said that she has always had problems with the non-conformity ordinance and does not feel it has been fair to the people. She said during the re-zoning in 2006 and 2007 the citizens were not properly informed especially the ones that have commercial buildings like Ms. Fields. She said Ms. Fields’ parents had a family business there for more than 35 years and the property is surrounded by family members. She said they would not be open all the time mainly just on the weekends. She said the Applicant’s parents passed away; now the children are living here and want to get the business going again. She thinks there should be exceptions to some rules according to the circumstances. She said it’s not located in a big area where it will harm a lot of people and the people in that area are also accustomed to this business. 

Mr. Jirousek said if the PC treats property individually based on their own merits they may be subject to spot zoning claims. He said the Levy community should let the Commission know how they want their community planned out. He said in this particular case it may be worth looking into a community re-zoning from the crossroads to the subject property. He said that staff can do further study and see if the community would support re-zoning the whole corridor up to a certain place. 
Ms. Flexon said she doesn’t think anyone wants the Applicant to be denied their current and past uses; however, she is concerned with re-zoning the property to CC because a variety of other uses would be allowed. She also said it is dangerous to say the land would never be sold because eventually land usually is sold. She asked if there is anyway to reinstate the grandfathered use in order to have a little control over the use of the property in the future. Mr. Jirousek said unfortunately not because the way the ordinance was written the use would have to be in existence prior to the adoption of the zoning and not cease for more than a 12 month period. Chairman Thomas asked when the use discontinued. Ms. Fields said in 2004. 
Mr. Jenkins asked Ms. Fields if there was another business located right near her. She said Nasim’s Lounge is across the street. Mr. Jenkins asked what use they are operating under. Mr. Jirousek said he believes they were grandfathered in. He said he tried to check on their Business License today to confirm; however, the Business License Coordinator was not in. He explained that Nasim’s Lounge is a non-conformity but most likely a legal non-conformity. Mr. Jenkins asked Mr. Jirousek if he referenced someone else that was denied re-zoning in that area. Mr. Jirousek said yes, the Garrett Harvey re-zoning in February 2010. The Harvey property was adjacent to Residential zoning on 3 sides and would have been considered leap frog zoning which is one reason it was denied. Mr. Jenkins said he is not against Ms. Fields putting a business there but he is concerned with possible litigation of a law suit if we aren’t consistent. Ms. White said the Harvey re-zoning was different than this situation because they proposed to use a house for a commercial building and they were within arms reach to another house. She also said, Ms. Fields has a commercial building which is not in arms reach of another resident. Mr. Jenkins said he understands that but this should be looked at from a legal point. 
Mr. Pinckney said when Waste Pro’s time was about to expire they were notified by the County and this applicant should have been notified as well that her time was going to expire. He said the PC has been told on several occasions by different people throughout the County who lost their right to use their property; that they were not properly informed. He said he would not agree to CC zoning but there should be some legal way to re-instate the Applicant’s previous use so she can continue to operate given her tax burden. Chairman Thomas pointed out that there was not a business/use established 3 years prior to the adoption of the current Zoning Ordinance. Mr. Pinckney said in 2007 the building was sitting there and it should be grandfathered in. Mr. Jirousek said if that were the case there would be hundreds of situations in Jasper County. Mr. Jirousek also said WastePro contacted the County to find out the status of their non-conformity and a response letter was issued. Mr. Jirousek reminded the Commissioners of several other commercial buildings that have been operating commercial businesses who have applied for re-zoning and the decision was made to recommend denial. 
Ms. Fields said her point is the building has been there for 40 plus years, there’s family on both sides of the building, this was her mothers business, there are over 200 grandchildren; therefore, the property can not be sold except to another family member. If she knew this building would not be zoned properly for use she would have done something about it. She said that she pays $1,100.00 a year for the taxes and she would not pay that kind of money for a structure that is zoned Residential. She said they plan on having the building open only when someone requests to use it. She told the Commissioners she would appreciate them allowing her to open her building. Attorney Jones explained it is not the building that gets grandfathered, it is the use that is grandfathered and the use ceased in 2004 so when the Zoning Ordinance was adopted there was no use at that time to grandfather in. He said this is a perfect example of spot zoning and instead of dealing with an isolated parcel the Commission should look at the whole strip where CC is already established to this parcel to see if the whole area should be re-zoned to CC. Dr. Bostick asked how many properties are located between the subject parcel to the existing CC District. Mr. Jirousek said 18-20 properties. Dr. Bostick said the Attorney is talking about re-zoning the entire strip rather than an individual parcel but he’s not sure how feasible that would be for the other property owners. Ms. Flexon pointed out the existing CC District is located on a major Highway where Levy Road is smaller and more residential in size serving mostly residential houses. 
There was much discussion about the uses allowed in the RP District and recommending the subject parcel for RP zoning. Mr. Jirousek explained that only fast food restaurants and eating places would be allowed and the other uses proposed by the Applicant would not be allowed in the RP District. Mr. Jenkins asked Ms. Fields to explain explicitly what she proposes to use the building for. Ms. Fields said wedding receptions, social events, bike club events, restaurant, and basic parties but not a night club setting. Mr. Knowles asked Attorney Jones what the consequences are if they spot zone. Attorney Jones said you would be setting yourself up for a lawsuit as well as setting precedence for anybody else who comes in with an application to have their property spot zoned. 
There was much discussion about the building being a legal non-conforming use and allowing the proposed business to open since the building is not appropriate for residential use. Mr. Jirousek explained the building is a legal non-conforming structure which deals with the structure dimensionally; setbacks, height requirements, size and etc. Attorney Jones explained it is the use of the building that the PC is dealing with and re-establishing a proposed use. Ms. Fields said the family has continuously used the building for private functions such as, church events and weddings. Only the night club use discontinued in 2004. Mr. Jirousek explained that there are advertisements in the Jasper Sun and on Face Book for rental of a banquet hall and rental is considered a commercial use according to the North American Industrial Classification System (NAICS), which is what the use table in the JCZO is based on. Dr. Bostick asked Mr. Jirousek if staff determines if a business is operating by a business license. After some discussion it was determined that the Applicant did not need a business license for personal use of the building as long as it wasn’t being used for profit. Mr. Jirousek explained that as long as the building was being used on a personal basis and not as a business there would not be a need to act on the application because the family could still use the building for personal reasons and religious activities. He also explained that religious uses are allowed in the Residential District but as soon as the building is leased out then it becomes a commercial business.  
There was much discussion about receptions being held in restaurants and eating places since most restaurants have banquet rooms. Also there was discussion about her using the building for personal/family functions since that is the way it was used most recently. Ms. Fields said she wants to be able to rent the building out and the people who rent it may want to have alcohol. She reiterated that she was not properly notified about the property being re-zoned “non-commercial” and she is paying taxes on a commercial building as well as the building being surrounded by family members. She said as a taxpayer it is not fair that she pays taxes on a building that she can’t use. 

There was much discussion about the Applicant withdrawing her application, meeting with staff and the County Attorney to go through the uses and do further research to see how the building can be used or recommending the application to County Council for approval or denial of CC zoning. Some of the Commissioners explained that if County Council does not approve the application, the Applicant would not be able to re-apply for another type of zoning for at least 12 months. Chairman Thomas explained that the non-conformity ordinance was recently amended to allow special approval for non-conforming uses to be expanded because several applicants in the past were not allowed to expand their non-conforming use or have their properties re-zoned, they were only able to continue with their current use. There was some discussion about finding all of the non-conforming businesses throughout the County and finding a solution that would legally allow the people to protect their investment and continue to use their commercial buildings for the purposes in which they were intended for.  
Ms. Fields withdrew her application and said that she would be in touch with Mr. Jirousek.

B. Zoning Map Amendment; General Commercial 067-00-01-014, Real Estate of the Lowcountry, LLC: Mr. Jirousek explained that this is a map amendment for General Commercial (GC) zoning. The Applicant is Real Estate of the Lowcountry, LLC. The subject property is currently zoned Rural Preservation (RP) and consists of 34 acres located on Carolina Road. The property is vacant and was purchased as commercial property. In accordance with the Comprehensive Plan the subject property is located in the Hardeeville Joint Planning Area which generally states that this is an area appropriate for future growth. The adjacent zoning is RP and Planned Development District (PDD) as well as GC zoning along Argent Boulevard. Mr. Jirousek showed the Peninsula PDD on the map and the areas within the PDD which are planned for GC uses as well as the Auston Chase Apartments. He said the adjacent land use is timber harvesting, an apartment complex, an asphalt plant and a sewer treatment facility is nearby. He pointed out that there are 300’- 400’ of wetlands on the subject property which creates a natural buffer area between the Peninsula Planned Development and the subject property; there is also a 50’ riparian buffer requirement from the wetlands which would be required for any future development if the subject property was built out in a commercial manner. He showed a conceptual graphic of a business park layout for a major subdivision which was provided by the Applicant. He explained that the subject property is accessed by Carolina Road and Jasper Station Road. The property is located within the Cherry Point Fire District, which would not create a burden on the Hardeeville Fire District to provide additional services. He said, staff recommends approval of GC zoning based on the general land use pattern of this area and the surrounding land uses.
Mr. Knowles asked if the sewer treatment plant and the asphalt plant is zoned GC or RP. Mr. Jirousek said they are zoned RP. Mr. Knowles asked if those facilities are grandfathered in. Mr. Jirousek said yes. Mr. Knowles asked if anything can be built on the wetlands and if they will provide enough of a buffer. Mr. Jirousek said some wetlands can be permitted for development but in this case the neighboring property, which is the Auston Chase Apartments has already been built out and their stormwater retention pond drains into this natural wetland area so no it can not be developed and there is also a buffer requirement from the wetland if the subject property is developed. Mr. Knowles asked if a waste oriented business could be established in GC. Mr. Jirousek said at the next Council Meeting the ordinance to amend the use chart will receive 3rd reading which will require any waste oriented businesses to be developed in the Industrial Development (ID) District only. Mr. Knowles asked the Applicant if he purchased the property based on it being GC. 
Mr. Bray said they did purchase the property based on it being commercial and it was next to a concrete plant and sewer treatment plant when they purchased it. He said they see the subject property as a Light Industrial Park, which can be a place for contractors to house their materials once the construction industry turns around. He also said the wetland system is part of a big tributary to the Great Swamp and it is a natural area for flow of water so they know the importance of the wetland remaining intact. Dr. Bostick asked Mr. Bray about the other property he owns in addition to the subject property. Mr. Bray said it is 247 acres across the street from the subject property and has approximately 199 acres of uplands while the rest is wetlands. 
Dr. Bostick motioned to forward this application with a favorable recommendation for GC zoning to County Council, seconded by Mr. Pinckney. The Commission voted unanimously in favor of the motion.
C. Zoning Map Amendment; Residential 062-00-10-091: Mr. Jirousek explained that this Application is staff initiated. The subject property consists of 18 acres and is located at the end of Timberland Road off of Fordsville Road. Staff requests to change the subject property from Industrial Development (ID) to Residential (R). He pointed out the Timberland Road Subdivision, which is an 11 lot residential subdivision. He said the subject property is vacant and is considered to be the next phase of that subdivision; however, the 18 acre parcel was never subdivided. He said the Comprehensive Plan gives little guidance on land use applications. Adjacent zoning is the Moultrie Planned Development District (PDD) in the municipality of Ridgeland and Residential along Timberland Road. Staff recommends an ordinance to approve the request based on the fact that this area is not industrial in nature and the land was always considered for the next phase of the Timberland Road Subdivision.  
There was some discussion regarding if the owner was aware of this request and if the property in the municipality which surrounds this property is being used for industrial or zoned to allow industrial uses. Mr. Jirousek explained that the owner is aware of this request; however, staff can obtain written request if the PC wishes to make that a condition to the approval. He also explained that he’s not sure what the Moultrie PDD has been approved for as far as uses but the access to the subject property is through a residential subdivision and if the property in the Moultrie tract is used for industrial it will have its own access point. Ms. Flexon motioned to forward this application to County Council with a favorable recommendation of approval for Residential zoning pending the owner’s consent in writing, seconded by Mr. Jenkins.

After more discussion about the Moultrie tract which is located in the municipal limits and the uncertainty of the planned uses for that tract, Ms. Flexon withdrew her motion. The Commission tabled this application until further information on the Moultrie PDD is obtained and the owners consent is received. 
D. Road; Name Mendez Farm Road: Mr. Jirousek explained that Jasper County Emergency staff received an application to have an un-named road named, Mendez Farm Road which is located off of Elaine Farm Road in Hardeeville. He pointed out 4 of the landowners signed the petition. The ordinance requires at least 51% of the land owner’s signatures so that requirement has been met. Also, all other requirements of the Road Naming Ordinance have been met. The application has been reviewed and signed off by the 911 Address Coordinator and Chief Wilbur Daley. The application has been forwarded to the PC for final approval. Ms. White motioned to approve the road name, Mendez Farm Road, seconded by Mr. Jenkins. The Commission voted unanimously in favor of the motion. 
E. Zoning Ordinance and County Code Amendment, Repeal of Article 8.2 of the Jasper County Zoning Ordinance and Chapter 12 of the County Code: Mr. Jirousek explained that this is an ordinance to repeal Chapter 12 of the Jasper County Code of Ordinances and Chapter 8:2 of the Jasper County Zoning Ordinance (JCZO). Jasper County has 3 ordinances dealing with floodplain management and floodplains in general. In 2007 Jasper County adopted the Floodplain Damage Prevention Ordinance, a state wide model ordinance, dealing with floodplains. The Floodplain Damage Prevention Ordinance was placed in the Building Chapter, Article 6 of the Jasper County Code of Ordinances and again in Chapter 12 separately. Also, Article 8:2 of the Jasper County Zoning Ordinance establishes a Floodplain Overlay District which is not necessary because the Flood Damage Prevention Ordinance regulates floodplains. Staff recommends approving this ordinance to repeal Article 8:2 out of the JCZO and Article 12 of the Jasper County Code of Ordinances to make it very clear the only floodplain ordinance that Jasper County has is in the Building Chapter, Article 6 of the Jasper County Code of Ordinances. Mr. Jenkins motioned to forward this ordinance to County Council with a favorable recommendation of approval, seconded by Ms. Flexon. The Commission voted unanimously in favor of the motion. 
F. Extension Request, Cessation of Nonconforming Use; WastePro/Greenspace Incinerator, 1055 Strobhart Road: Mr. Jirousek said the Applicant, WastePro/Greenspace withdrew their request yesterday and they are also withdrawing their permits from DHEC. They are no longer pursuing the incinerator. Based on the withdrawal of their request, the incinerator is an illegal nonconformity and can not re-establish the use of the incinerator without the property being re-zoned to ID. 
No action is necessary on this application. 
Dr. Bostick said that he would like to see the Attorney General’s opinion once it is received just in case a similar situation occurs again. Mr. Jirousek told the Commissioners that a request for an opinion was sent to the Attorney General’s Office regarding any decision made by the DSR which is appealed, that the action is stayed; meaning any action is delayed until the results of the BZA are made official through a written order. There has been no correspondence received from that request but a copy will be sent to each Commissioner as soon as it is received. 
Discussion:
A. Zoning Ordinance Amendment: Mr. Jirousek explained that a copy of a staff report to the Development Services Committee, which is made up of Councilman Gregory and Councilman Etheridge, was included in the PC package. The report discusses the need of creating a Mixed Business (MB) District since there is no other Zoning District between ID and GC. ID allows for all heavy uses and waste oriented businesses while GC allows all retail businesses. The MB District is what was previously discussed by PC as a Light Industrial (LI) District. Mr. Jirousek said that staff will be seeking approval April 18, 2011 at the Council Meeting of a task order to hire a Consultant to work hand in hand with staff on the proposed District. He said it will be 2-3 weeks worth of work and he will present the results to the PC. He said the MB District will allow a lot of industrial and manufacturing uses but they will have strict conditions and limitations placed on them. 

B. Jasper Ocean Terminal: Mr. Jirousek explained that a white paper report on the Jasper Ocean Terminal was included in the PC packages for informational purposes. He said he had some notes from Mr. Fulghum, who could not present for the meeting tonight. He said that the GA Ports Authority released a draft Environmental Impact Statement for the Savannah River expansion project. The Maritime Commission, which is established by the SC Legislature, reviewed the document and had many issues with the Environmental Impact Statement for the River. The Joint Project Office (JPO) has made all the engineering work public for the Jasper Port. All of the engineering design is complete although they have not moved forward with any State or Federal permitting for construction yet. Next steps are; a final Environmental Impact Statement for dredging of the Savannah River from the GA Ports Authority and possible revisions based on the concerns of the Maritime Commission. 
Mr. Jirousek said there have been many requests for Federal funds for deepening expansion projects all over the country but the Obama Administration does not plan on funding any new dredging projects in 2012. All dredging projects will be looked at individually and will be ranked and prioritized to see how much impact it will bring to the economy. Senator Graham is pushing hard for the Jasper Port project. He has asked the Army Corp of Engineer to review this plan (the white paper report). He has requested Federal funding for expansion projects for the Panama Canal. Senator Graham has asked for these to be priority projects. The plan is for the Jasper Port to accept the larger ships and be able to pass through the Panama Canal. There has not been much success with the JPO or the deepening and widening project so we will have to wait and see where Jasper is ranked on the priority list. Mr. Jirousek said that he would like to formalize these notes as well as the concerns of the Maritime Commission and get them in writing for the Commissioners  
There was some discussion about the chances of the Jasper Port project being a reality or not. Attorney Jones said he thinks this report is a wonderful piece of work, which was prepared by the JPO staff and he thought it was encouraging. 
C. Updates: None

D. Other: Mr. Pinckney asked about the Administrative Adjustment that was adopted in the Zoning Ordinance and if it would allow staff to grant any latitude to Ms. Fields in regards to her non-conformity issue. Mr. Jirousek explained that staff is allowed to make an adjustment up to 10% on zoning standards such as, setbacks and buffers but can not increase density of any residential or commercial development. Discretion is allowed in cases where there may be a hardship and a slight adjustment can be made to prevent seeking a variance. Mr. Jirousek said last year there was an amendment to the non-conformity ordinance to allow a combination for businesses but unfortunately it does not go to the extreme of Ms. Fields’ case. Mr. Pinckney asked if there is anything that can be put in place to identify existing non-conforming uses especially for individuals that have commercial buildings because when they come in and find out they can’t use it, it creates a problem. He also said when the re-zoning took place, the County told everybody that their businesses would be grandfathered in. Ms. White suggested finding out how many non-conforming, commercial type buildings that are located in the County in order to eliminate these types of problems. She said that we can identify the buildings, see what they are doing and if they want the opportunity to apply to open up a business under the non-conformity regulations so they have an opportunity to utilize a building that they pay taxes on. Dr. Bostick said we need to try and find a balance somehow where the community is not affected by unwanted non-conformities. He said there are some non-conforming businesses that should be phased out but there are some that should be allowed to remain. 
Dr. Bostick asked if a permit is required to dig a canal around your property and build a berm. Mr. Jirousek said it depends; usually a state permit would be required for something like that. He said the Zoning Ordinance has a certain threshold before an Excavation permit is required. Dr. Bostick said that he would like an opinion because a situation like this is taking place on the property in Tarboro where the property owner was denied an Excavation permit. Mr. Jirousek said that he would check into it. 
Adjourn:  Dr. Bostick motioned to adjourn, seconded by Mr. Jenkins. The meeting adjourned at approximately 9:00 pm.
Respectfully Submitted,

Lisa Lamb
