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Minutes of the December 8, 2009

Regular Scheduled Meeting

Members Present: Chairman Kim Thomas, Dr. Bostick, Ms. Juanita White, Mr. Alex Pinckney, Mr. Bill Young, Ms. Courtney Flexon and Mr. Theo Drayton.
Members Absent: None
Staff and Consultants Present: Mr. David Jirousek, Attorney Marvin Jones, Mr. Tony Maglione (Consultant) and Lisa Lamb.

Others Present: Mr. Ron Gilkerson, Mr. Tom Holloway, Mr. John Trask III, Mr. John Trask Jr., Mr. Russ Hightower, Mr. Danny Henderson, Mr. Brad Sadler, Mr. C. E. Malphrus, Councilman Henry Etheridge, Council Chairman Dr. Hood, Mr. Tom Davis, Mr. Tom Salvagin, Mr. Bert Shiflet, Mr. Clyde Scott, Ms. Alexzena Strozier, Ms. Andrea Malloy, Ms. Eva Horry, Mr. Charles Heins, Mr. Tom Johnson, Ms. Phyllis Horry, Mr. Jerry Stokes and Mr. Reed Armstrong.
Call to Order: Chairman Thomas brought the meeting to order at approximately 6:40 pm.

Invocation & Pledge of Allegiance: Invocation was given by Dr. Bostick. The Pledge of Allegiance was done in unison.

Approval of Agenda: Chairman Thomas stated that she would like to add the 2010 Planning Commission Schedule and Submittal Deadline to the agenda before New Business. Dr. Bostick motioned to approve the agenda as amended, seconded by Ms. Flexon, The Commission voted unanimously in favor of the motion. 
Approval of November 10, 2009 Minutes: Dr. Bostick motioned to approve the minutes as written, seconded by Mr. Young. Dr. Bostick inquired as to why the Commissioners received their minutes late because those minutes covered a long meeting with a lot of information to review. Lisa Lamb stated that it was because of the work load and the Thanksgiving Holidays. Mr. Jirousek pointed out that staff did not believe this would be an issue in the future. Chairman Thomas asked for a new motion. Ms. Flexon motioned to accept the minutes as written, seconded by Mr. Young. The Commission voted unanimously in favor of the motion. 

2010 Planning Commission Meeting Dates and Deadlines: Chairman Thomas inquired if the November 2010 date would be in conflict with Election Day. She was told no it would not be a conflict. Mr. Jirousek suggested that the motion have a condition to change all the 2009 dates to 2010. Dr. Bostick motioned to accept the Meeting Dates as outlined with the condition of replacing all 2009 dates with 2010, seconded by Mr. Young. The Commission voted unanimously in favor of the motion.
New Business 
A. Zoning Map Amendment; Becky and Clyde Scott TMS 039-00-10-036: Mr. Jirousek explained that this application is for a zoning map amendment submitted by Becky and Clyde Scott. The subject parcel is .24 acres and is located on the corner of Palmetto Point and Highway 46 at the base of the New River Bridge. They are requesting that the zoning be changed from Residential to Community Commercial. Mr. Jirousek explained that according to the Jasper County Comprehensive Plan, the recommended development framework of the County “uses a development area concept to manage future growth by encouraging and enhancing growth patterns that have naturally occurred within the County”. The subject property has not been designated as a development area on the Jasper County Comprehensive Plan Projected General Land Use Map; however, a community commercial corridor was designated on most highway fronting parcels in the vicinity except this one. Other factors that should be considered are adjacent zoning, adjacent land use and reasonable use of land. One side of the property is zoned residential while the rest of the highway corridor has been applied a Community Commercial designation. On one side of the property a residential use exists. Palmetto Point itself is a single family residential subdivision. While the subject parcel is located on a corner lot on Palmetto Point and Highway 46, it is separated from the rest of the subdivision by a fence and gate. The property is subject to a 60 foot highway setback with a 50’ landscaped buffer and a 25 foot road setback from Palmetto Point Road. Because of the nature of this lot (shape and size) a septic system can not be placed on this lot so a residential use can not be established. A small retail use, such as a bait shop is intended by the applicant. Setbacks, buffers, parking requirements and any design guidelines are going to minimize the square footage and use of this property. Staff recommends approval of this application because of the use of land analysis and the rest of the corridor being community commercial. 
Ms. Flexon asked if there were any comments by any of the residents who live in that area. Mr. Jirousek stated no. She asked if they have been notified. Mr. Jirousek stated not yet. Public notice is required at least 15 days prior to the Public Hearing. Ms. White stated that if you can not put a septic system on the property for residential use then you won’t be able to put a septic system on the property for a community commercial use so she does not see how they can approve anything that you can’t get a septic tank for and anybody that works a certain number of hours in a day should have a restroom facility. Mr. Jirousek pointed out where the applicant lives, which is next to the subject property and he explained that the applicant has proposed Porto lets. Ms. Flexon asked what size building the applicant could have given all the setback requirements. Mr. Jirousek stated that he has not done a building footprint analysis on this property yet but he could not imagine it being significant at all, it may be on a scale of a road side stand. Mr. Young asked if some of this property is marsh or swamp because if so it would be considered wetlands. Mr. Jirousek stated that he believed the 50 foot riparian buffer would incorporate any wetlands. Mr. Pinckney stated that when you change the zoning you must take into consideration the adjacent property owners and if it is an undesirable use to the neighbors that should be considered. He also stated that even if the Comprehensive Plan supports the community commercial district the residential uses already exist there. Mr. Young stated that he thought this was a gated community. Ms. Flexon said that she would be more comfortable knowing that the neighbors were okay with this. She suggested that we table this until the neighbors have been notified. Chairman Thomas asked about the DOT encroachment permit since there is a guardrail in front of the property and she would like to investigate if there is a required building code for a building to have a bathroom facility. Mr. Jirousek explained that access would have to come from Palmetto Point Road. Dr. Bostick said that he is concerned with the septic issue as well. He asked if it is common to have a building without a bathroom. Mr. Jirousek stated that he would check with the Building Official. Ms. White asked if the building would be permanent. Mr. Jirousek pointed out that the applicant hasn’t proposed a building yet; he is just proposing a re-zoning to allow a use, which is not allowed in the residential zone. He also pointed out that with the significant setbacks it could be as small as a road side stand. Attorney Jones reminded the Commissioners that the ordinance requires the zoning application to be forwarded to Council in 30 days. He suggested that they ask the applicant to sign a waiver if they are going to table the application. 
Mr. Jirousek introduced the applicant. Mr. Pinckney stated that staff did the applicant an injustice by rushing to put this application on the agenda since the applicant did not meet the deadline. Mr. Jirousek stated that he thought the applicant would be glad to wait until next month so that the staff can do their homework on these issues and bring back enough information so that the Commission could make a positive recommendation. Mr. Scott addressed the Commission. He stated that he did not know why the zoning was changed to begin with and he was not notified. He said that a bait shop is typically a 20 x 20 building and he only knows of one other one in Jasper County and it does not have a bathroom either. He pointed out that most of the people who live on that island are his family members. He stated that a lot of people come from Sun City to kayak and fish and he thought that would be a convenient place to get bait since there are hardly any businesses in Jasper County that sells bait. Mr. Pinckney said that there are some non-conforming businesses in Jasper County that are operating with out a bathroom but a business is required to have a bathroom facility and according to the County code the County is not suppose to allow a business to open with out a restroom. Ms. Flexon made a motion to table this application until next month when they can get more information and have their questions answered, seconded by Ms. White. The Commission voted unanimously in favor of the motion. 
Old Business

A. Greenway C & D Reclamation PDD: Mr. Jirousek introduced his self for the record. He pointed out that the applicant; Greenway C & D Reclamation has submitted a request for a PDD Zoning designation with a PDD document, Master Plan and associated Development Agreement. The proposal includes a C & D landfill with a recycling facility at the corner of Snake Road and Highway 462.  The County wrote several letters of consistency with the Lowcountry Solid Waste Plan several years ago but those letters were based on the zoning ordinance at that time, which allowed landfills in the Restricted Development (RD) District with 400’ setbacks. Since that time no County permits were issued and no other action occurred to vest development rights prior to the re-zoning of the property in 2007 to the current zoning designation of Rural Preservation (RP). The use was allowed prior to 2007 but it is not allowed under the current zoning designation of RP; therefore the zoning map amendment to PDD is necessary. Early in 2009 staff did suggest to the applicant and owner that the PDD process of re-zoning with master plan was the most appropriate method of approval or review process for such a highly sensitive and complex project. Another option that the applicant had was a simple re-zoning to the Industrial Development (ID) District where landfills are an allowed use if the activity complies with a brief list of conditions in Article 6:2.10 of the current zoning ordinance. The applicant chose to pursue this process for review and consideration. If Council were to approve this PDD it would result in better development through comprehensive review. The staff role is to provide guidance to any County applicant through an approval and review process. The staff reviews project impact and recommends potential mitigation strategies toward any potential impact; as well as request information in regards to stormwater, geology, traffic and environmental impacts so that the Planning Commission and the County Council can make the best informed decision on a re-zoning application. The applicant is requesting that action be taken tonight by the Planning Commission since the application and the PDD document have been deemed complete. The item was tabled last month for additional review and several follow-up questions. The PDD document has not been changed since last month; however, there are many issues that would be addressed through the development agreement or the DHEC permit which can be modified to address items such as stormwater monitoring or other issues. 
The only changes to the PDD that staff recommended and has not received are three (3) issues, which are a buffer issue around the scale house, the height being noted in the PDD document and a statement about the fencing. The applicant has agreed to a 50’ buffer around the scale house with the exception of 30’ around the septic area and has proposed a fence around the active phases. Staff has recommended that these items be included in the submittal to County Council. Many of the critical issues that were noted last month will be addressed through the development agreement or the DHEC operations plan. If the County adds any extra conditions then the applicant would move forward and incorporate those conditions into the DHEC operational plan, which would keep those conditions in place for the lifetime of the facility. Mr. Jirousek pointed out that Oakwood Landfill in Jasper County takes in about 95% of Beaufort County trash. Long term Jasper County has over 78,000 dwelling units approved through development agreements and 45 million square feet of non-residential, commercial and industrial use through development agreements. While there is over 26 years of life expectancy of the Oakwood landfill those projections change annually because they are based on projections from the previous year’s intake. Jasper County and The City of Hardeeville’s Comprehensive Plans have both noted the need for solid waste planning. As recent as this fall Hardeeville’s Comprehensive Plan noted that a more convenient C & D landfill is needed in the area but did not give any specifics as to what area. According to DHEC’s Demonstration of Need (DON) map under the existing regulations no more than 2 landfills can be within a 20 mile radius; therefore with the Oakwood, Greenway and Barnwell sites there are no opportunities for other landfills in the County unless Greenway landfill is denied and taken off of the DON map by DHEC. Stormwater testing has increased significantly over DHEC standards. The applicant has proposed a response time within 48 hours for any nuisance issues such as; noise, odor and litter and 5 days to remedy any problems. Those types of issues can be addressed through DHEC’s operational permit which would last for the life of the landfill. The commitment to any County condition if approved by Council can become a part of the operations permit and would survive any future transfer of ownership. Mr. Jirousek explained that there has been a lot of follow-up from last month’s meeting and that Mr. Tony Maglione and the applicant’s representatives are here and along with staff are ready to address any questions or concerns.  

Mr. Gilkerson introduced his self, Mr. John Trask, Greenways Project Director, Attorney Tom Davis, Greenway’s legal counsel and Mr. Todd Salvagin with SRS Engineering. He said that this has been the most demanding PDD process they have ever been through and that they have been down a long path of exceedance beyond DHEC’s standards. He said that he feels this long path of exceedance of standards has resulted in them coming up with a very elaborate master plan, which they are very proud of. He pointed out that the PDD gives staff and county complete control to govern all activities for a special use such as a C & D Reclamation facility. Greenway agrees to meet or exceed all comments, concerns and SCDHEC regulations in order to provide a high quality operation that upholds environmental standards. He reminded the Commissioners that one of Tony Maglione’s concerns was leachate and that the Commission requested last month that a 3rd party engineer consultant look at these issues, which was done and staff hired S2Li Consultants. They still have these issues regarding leachate, which they respectfully disagree with; therefore they have come up with concepts for monitoring although they feel that they don’t generate leachate. He pointed out that leachate breeds notices of violations from DHEC, which they don’t have at any of their landfills. He said their response to leachate is that they will totally abolish leachate through their operation; they will cover daily using well compacted slopes, which will negate precipitation and will reduce the mixture of waste and water by causing the water to run off to the appropriate drainage structure. He explained that another staff concern is potential stormwater issues. He explained that there are no regulatory provisions to test for stormwater. There are three components that are tested for in the groundwater which are; fecal coli form, iron and total suspended solids. DHEC will require these three constituents to be analyzed starting in January. Since they keep hearing that if you generate leachate and it gets in your stormwater there is potential contaminates associated with that so they are going to test for all volatile compounds, which is what DHEC requires them to test for in their groundwater. They are going to test their stormwater by applying the same requirements for testing of groundwater which they propose to do quarterly for the first year and semi-annually for each year after that. The testing will be done by a 3rd party Engineer firm, which the County as well as DHEC will receive a copy of the report. If they exceed anything then DHEC has a regulatory standard for assessment or remediation and they will be governed by that since they have added it into their plan. He pointed out that in the S2Li report it was noted that they should monitor other constituents listed in the report so they have agreed to do that. They are going to take any constituents that have a primary maximum regulatory limit and add it to the list. 
He also pointed out that staff and ATM recommended that they do additional subsurface assessment to determine the subsurface soil. They installed 7 additional monitoring wells, they had a consultant look at the subsoil, they ran several permeability tests and it was determined that the subsurface was a thick clay that is about 10’ – 12’ thick and it is aquaclude, which does not allow water to precipitate through it so that makes for an excellent condition for landfill activities. He showed a groundwater monitoring phase which is going to be required by the PDD and by DHEC, which has to be monitored semi-annually for the constituent base that was discussed earlier. He showed the original master plan, which was submitted in August of 2009 and he showed the revised master plan, pointing out the increased buffers in the revised plan. He pointed out that staff wanted to see the maximum height of the final capped landfill indicated on the site plan. He explained that their final height will be 54’ above mean sea level. The ground elevation is approximately 20’ above mean sea level; therefore, the landfill will only be 34’ above ground surface. The height has been greatly reduced per the PDD and the adjacent property owner meetings. Another staff comment was to ensure applicant accepts only approved materials, which they have submitted a waste control plan to DHEC that will govern the acceptance of Appendix 1, C & D waste materials only and makes allowances for the proper waste screening procedure for unacceptable materials. A copy of that plan has been sent to the County, which staff has reviewed and it has been approved by DHEC. Another comment was trees. He pointed out that by ordinance they only had to mitigate the landmark trees but Greenway should contribute to a tree mitigation bank for compensation of landmark and significant trees greater than 8” in diameter. They have 570 significant trees to be removed. They have proposed a $100.00 a tree which equals $57,000, which will go in the tree mitigation bank for Jasper County to use however they see fit.  Cover was another comment. He said that they will need 150,000 to 160,000 cubic yards (cy) from start to finish and they have approximately 100,000 cy, which will give them a 15 year requirement. Odor was another comment, they will recycle any segregated loads of gypsum within the landfill area and will cover weekly which will negate odor but they have a control plan that will give them 48 hours to address any complaints and 5 days to remedy any issues. Another comment was to address noise and dust in their operations management plan. He said that Greenway will adhere to the noise ordinance in Article 16:2 of the JCZO; also, their noise and air quality plan will give them 48 hours to address any complaints and 5 days to remedy any issues. Another comment was to fence active portions of the landfill. He said that they first proposed a vegetated buffer around the active site to negate vehicular traffic. Mr. Jerry Stokes who owns White Oaks Plantation also wanted a fence to keep foot traffic from this site to his site so they have added a fence and warning signs for their developed phases. 
Mr. Gilkerson said that as far as the PDD master plan goes they have taken a good engineering plan to an unbelievable master plan. A complete vegetative buffer has been placed around the entire facility. They have negated vehicular traffic by gates on road infrastructure, tree lines in other places and fences every where else. They will process 30% to 50% of incoming waste. They have a 100 year detention on this site. They have heard what a dangerous road Snake Road is. Most of the traffic will come from 462. This facility already exists on the DHEC map so the way they see it they are not adding any more waste to this County because 100% of the waste is going to Waste Management and they believe that they will get 50% of that waste stream so that 50% will have all of these controls in the PDD and one control they have added is to construct a left turn lane from Snake Road for trucks to turn left into their entrance to give the flow of traffic a way to get around. 

He showed a comparison between this proposed facility and the Waste Management facility to indicate the difference between a PDD development and an industrial permitted use by right such as Waste Management. He pointed out the differences between the buffering, stormwater, ground water monitoring, storm water monitoring, noise, odor, dust, post closure, drainage ditch improvements for 1 and ½ mile through Chelsea Plantation, financial assurance of tree mitigation, post closure height, waste control plan and storm water plan. He pointed out that the by-right of Industrial zoning is much less stringent than a PDD. He turned the floor over to Tom Davis, their legal counsel. 

Mr. Davis pointed out that he is a land use and real estate Attorney. In the past he has worked on projects that have been permitted under the Solid Waste Policy and Management Act of South Carolina. He pointed out and quoted from DHEC’s rules and regulations “that no permit to construct a new solid waste management facility within the County may be issued by DHEC unless the proposed facility is consistent with local zoning, land use and other applicable ordinances if any, and the proposed facility is consistent with the local or regional solid waste management plan that the County has”. He said that DHEC issued a permit to the applicant in 2004 and it was appealed by Waste Management but the Court of Appeals upheld the issuance of that permit. He also said that in this instance there were several letters of consistency issued by Jasper County Council after several Council meetings telling DHEC; “yes this particular plan does meet the solid waste management plan and is consistent with where the County considers such uses to be”. He said that on the strength of those assurances and for occasion by Jasper County Council, DHEC went ahead and issued the permit and the fact of the zoning at that time was Restricted Development (RD), which allowed landfills. That has meaning because actions such as engineering costs were taken upon reliance of the issuance of that permit and reliance on what the County has certified. He pointed out a case in Newberry where permits had been issued by DHEC after soliciting input from the local government saying that it is consistent and then changed their regulations because they decided that they do not want the landfill anymore. He said the Supreme Court struck that down because you can’t tell an applicant to go forward with a project, issue letters of consistency, and have them incur costs then get to the finish line and change the zoning. He said since this project started in early 2000 and has wound its way through the process, Waste Management opposed this project, which held them up then a new comprehensive plan was adopted, which he believes that is a vested right. He said that his partner, Tom Holloway communicated with Ms. Lamb and she said that the County would rather them go through the PDD process because it is more restrictive and gives the County ability to control what is going on. That is what they have done and he thinks the result is very positive because everybody wants to see the environment protected. He believes that the task before the Planning Commission tonight is how best to regulate a use that the County and DHEC has already approved. The question is not a determination of need or not, nor if this is an appropriate place for it because those issues have already been resolved. He said at the last meeting that he attended there seemed to be some policy discussion as to whether or not the County needed this or if they need it here so he thought it was important to point that out as a matter of law.  
Ms. Flexon asked Attorney Jones if he agrees with Attorney Davis. Attorney Jones said that he only agreed with part of what Attorney Davis said. He explained that there is a solid waste plan that has been taken care of in the Low Country as a multi-county plan and that Jasper County did participate in it for some considerable amount of time. Over a number of years Jasper County did issue letters to the owners of this particular project. He said that the essence of those letters stated; “this is to inform you that the proposed landfill is not inconsistent with our solid waste plans.” Those letters went to the Court Appeals, who decided that for purposes of consistencies with the solid waste plan that Jasper County in effect for Jasper County amended the plan. He pointed out that as far as whether or not Jasper needs another landfill is not an appropriate consideration for the Planning Commission, He also pointed out that they are being asked to consider amending the zoning map. The current zoning of the property does not allow a landfill; therefore, a re-zoning is necessary, which could be Industrial or PDD. Mr. Pinckney stated that he was under the assumption and understanding that the application lay dormant for so long that it had expired and that everything should be new.

Attorney Tom Davis reminded the Commissioners again of the Newberry Court Case. He pointed out that the County had given four (4) letters of consistencies, which the Supreme Court decided back in February 2009 that Jasper County had in fact told the applicant and DHEC that the project is consistent with zoning, land use and other applicable ordinances if any and that the proposed facility is consistent with the local and regional solid waste plan. The applicants proceeded in good faith with assurances given by Jasper County. He said that as far as delay, it took them that long to fight Waste Management, which they did tooth and nail and as soon as the Supreme Court made their decision the applicant immediately got back on track with this project. He said that they spent an enormous amount of money over the past 7 years and on four (4) occasions they received the blessings of the County Council. He said that there are Supreme Court Cases that say it is inappropriate to change the rules in mid stream.  Dr. Bostick asked when DHEC changed their position from 20 miles to 10 miles as far as how close landfills can be located to each other. Attorney Davis said that was a good example because the changes that are made are in regards to perspective applications and that DHEC specifically determined that the applicant doesn’t have to follow the new changes but they have to follow the rules that were existing at the time of application, which is a basic principal to the rule of law. He stated that in his opinion the applicant could have insisted on by-right zoning of Restricted Development but they did the responsible thing as a landowner and decided to be a good neighbor and work through the PDD process. He also said that vested rights will probably be decided at some point down the road but he thought it was appropriate to discuss what Jasper County did in the past, what DHEC had done in reliance upon those letters issued by Jasper County and what the applicant has relied upon in that regard. He felt it was relevant for purposes of deliberation. Mr. Pinckney pointed out that those letters were signed by one person and not by the County Council. Mr. Davis said that in the Court of Appeals decision that upheld DHEC’s permit they said there were four (4) letters of consistencies from Jasper County so for the purposes of this appeal the State Court of Appeals accepted those letters of consistencies and if there were any ambiguities that Waste Management would have raised them. 

Mr. Jirousek pointed out that landfills were an allowed use in the Restricted Development zone but they were subject to 400’ buffers on all sides, which would have required a variance to make the lot build-able and that never happened. He also pointed out the difference in the Newberry case and the current situation is that the Newberry case was simply a goal in their comprehensive plan to preserve, protect, enhance environmental quality of Newberry County and Jasper County went through a county wide re-zoning and the zoning of the property was changed at that time. Attorney Davis said that the point of the Newberry case is even if it is a goal or a zoning change the County was not allowed to change the rules of the game after going ahead and issuing a letter of consistency after the applicant and DHEC relied upon it. Dr. Bostick asked if this was similar to other folks who had a business established when the zoning was changed and they wanted to expand their businesses and the PC ruled negatively against allowing them to expand when they had been zoned in such a way that allowed their use until the re-zoning took place. Mr. Jirousek pointed out that Dr. Bostick was referring to legal non-conforming uses, which are uses that were given a zoning permit or building permit and the zoning changed to something more restrictive then they were allowed to continue under our non-conformity regulations but in this case there were no site specific development plan, no building permit or development permit so there is a difference. Mr. Jirousek said that there are site specific technical issues, which is what the outside expertise and staff’s review had encompassed and there are also philosophical long range planning issues. He asked if the Commissioners had any specific technical questions. 
Mr. Pinckney said that the staff review letter indicated that there are still some issues that have to be worked out in the Development Agreement. He asked Mr. Jirousek to point out what those issues are. Mr. Jirousek said that in regard to leachate there is a difference in opinion regarding potential leachate. The third party reviewer said there is a possibility for potential leachate. There is some debate as far as what the level of potential is. He also said that for the most part staff agrees with the stormwater monitoring. Mr. Maglione suggested that they test quarterly after each phase of the landfill and then twice a year after the first few years for the life of the landfill. Mr. Maglione explained that talking with Mr. Omar Smith it was suggested that they test quarterly for the first two years once a phase is started and if those eight (8) samples are suitable then the testing would be lowered to semi-annually for the on-going process. If there was a problem with the testing then you would stay with the quarterly testing until the results are suitable for two years. He explained that the difference is the County is suggesting two (2) years where they are offering one (1) year. Mr. Gilkerson said if they are only talking quarterly testing for two (2) years rather than one (1) year they are in agreement with that. Mr. Drayton asked how is leachate form and how does it get there. Mr. Gilkerson said that leachate occurs when water is mixed with waste. He explained that in a MSW landfill you put down a liner and everything gets directed to one point and is pumped to a permitted station and hauled away depending on what it is. In C & D landfills you have an exposed area and where you are placing waste and by not covering regularly and if you get a rain event it causes a lot of mixing. Once the water mixes with the waste it could cause leachate. They negate leachate by covering more routinely. Chairman Thomas asked what the thickness of their dirt cover is. Mr. Gilkerson said the immediate cover is 6” and the closure cover is 2’. He said that they compact the immediate cover and if it rains the water will run off the slope, go to a ditch, then go to the stormwater detention without mixing with the waste. He said that is the provision that they are providing so that they will not generate leachate. Mr. Maglione said that the geology of the subject site is an impermeable layer that can act as a liner but Mr. Smith noted in his report that he was concerned that when they go to grade the bottom of the cell, they will start with a negative level of 3’ below ground and that in a heavy rain event there may be a large puddling or ponding inside that bowl of clay and that water mixed with waste material could pose an issue, which is why he recommended additional surface water monitoring because the surface water will not have any place to go except in the stormwater management system. He said that he is comfortable that leachate is not going to be in the groundwater because of the underlying clay. 
Mr. Gilkerson said that when they start creating the disposal area that they grade away from their starting point to promote a positive drainage plan, which is something that DHEC recognizes with their NPDES permit, but they acknowledge the Consultant’s position and that is why they have agreed to monitor their surface water. Chairman Thomas asked how big the first phase is. Mr. Gilkerson said that they will have approximately ten (10), five (5) acre phases. He said that they propose to develop the first two phases, which they will operate with one phase and use the other phase for stockpiling. He explained that the materials that aren’t recycled get buried in 10’ to 15’ lifts and at the end of one phase it would be about 10’ – 12’ in height and that the top cover is promoted with positive drainage. Then they will move forward to the next phase per their phasing diagram provided in the PDD. Ms. Flexon asked how they get to their final height of 34’. He explained that over time and with the help of certified land surveyors they will build this landfill to a 3:1 slope. Mr. Drayton asked if cover will eliminate odor. Mr. Gilkerson said that they will not put products in the landfill that Waste Management puts in their landfill; such as, gypsum and yard debris and that along with cover will negate odor. Mr. Maglione pointed out that is for segregated loads only and the mixed loads will show up at the landfill that will not get recycled. He also pointed out that hydrogen sulfate is a natural element from decomposition and that is where the odor comes from and that is why they have asked them to raise the bar with the odor issue. Mr. Gilkerson pointed out that the S2Li report mentioned that separated loads of gypsum do not get disposed of in the landfill for the first 5’ or 6’. Mr. Maglione said that eventually that the initial undercutting will become saturated at one point and time once the lifts are up to the point they are at beginning grade as you build a pile. You can not avoid saturation of those materials once they are submerged in that area and what would basically be ground water will be surface water because of all the layers of clay around the site. Chairman Thomas asked how long the gypsum is held on site, if it is covered, how it is kept and if that could generate leachate or something negative. Mr. Gilkerson said they remove the gypsum from the facility once a week. They usually do not cover it unless they have a heavy rain then it would be covered with a tarp, it is kept on the ground surface and they have never experienced any problems with that. Chairman Thomas asked if the facility changed hands would all these extra regulations that have been discussed if they will stay in place. Mr. Maglione explained that if any operational mechanism is put into place that is more stringent than DHEC if those regulations go into their operational plan then they will survive the life of the landfill regardless of ownership. Mr. Pinckney asked how they handle mixed loads and what that process is. Mr. Gilkerson said that they ask at the scale house where the load is being generated from and they have a camera on their scale house for purposes of looking into the trucks. When the load is deposited on the ground they have an environmental technician that looks for inappropriate materials; if any are found they are removed and put in an empty container, which is provided by the container company since each company is asked to bring an empty container with each load for that purpose. 
Dr. Bostick said it seems that the County has already said that the landfill is needed and that the location is fine but after reviewing the data is does not seem that a landfill is a necessity since the garbage collection has been down the past couple of years and the current landfill has a life expectancy of 26 years left. He asked Attorney Jones if that meant that they could not talk about need, location, the general environment and the residential area around the proposed facility because the County has already made a commitment. Attorney Jones explained that what he was saying is that the Court of Appeals has already looked at the letters that were sent on behalf of Jasper County and decided that the series of letters effectively changed the Jasper County Plan in regards to debris; however, that is not the same thing as zoning. He said that the Commission should not be taking up the issue of need but they should look at the criteria that they normally use to evaluate zoning questions and cast their vote accordingly. Dr. Bostick asked if they fail to do what they have agreed to do what kind of consequences will they face. Mr. Maglione explained that if there is a non-compliant issue for thirty days then they will have to cease operation until the time that they become compliant. Mr. Pinckney said that last month there was some discussion about the highway and he thinks this site is located in a very dangerous spot of the road and that even a turn lane would probably not cure the transportation issue. Mr. Maglione said last month there was general concern about Snake Road being winding with long radius curves and the addition of the turn lanes would help alleviate some problems but that road is a hazard. Mr. Pinckney asked how far off of Snake Road is the scale house located. Mr. Maglione said that the scale house sits back a couple hundred feet into the site from Snake Road. Mr. Pinckney pointed out that 90% of Jasper County citizens have well water and there has been discussions in other counties where there are landfills located that indicate contaminates have gotten into surface waters and wells have been known to reach surface water at 60’ depth. These areas have experienced side effects and health issues. He is concerned with this site having clay that contaminates will run-off into the rivers and creeks especially since it can’t percolate through the clay. Mr. Maglione explained that is a problem in the rural areas where you have unregulated wells but DHEC does regulate all individual wells now. He also explained that because of the clay type soil in that area that there is not a great concern of surface water getting into the wells. Mr. Pinckney pointed out that quarterly testing would be 90 days and a lot of things can happen in 90 days. Mr. Maglione said that the testing would be similar to what DHEC requires now, which would be to test after a significant rain event because you do not want to test when the water isn’t flowing. He also said that he has more concerns with toxins getting into the wetlands than he does with surface water getting into the wells that provide drinking water. Mr. Gilkerson said that they had a geologist look at the rate of transportation of ground water and he concluded that the groundwater is transporting across the site at a rate of less than 10 feet a year. He said that since the water flows at a very slow rate it gives them time to monitor, assess and clean-up anything that might be there. Chairman Thomas told the other Commissioners that as they deliberate tonight that they need to list any concerns or reasons in the form of bullet points, whether it is positive or negative to include with their recommendation to Council so that the Council will understand their reasoning behind their decision. 
Chairman Thomas opened the floor for public comment.
Attorney Tom Johnson said that his was speaking on be-half of Billy Tysinger. He said that he hopes the Commission will vote on the science and logic rather than speculation. He also said that this is not a garbage dump, it is a very different type of facility;  if you have two landfills that does not mean that you are going to generate more trash; the capitalistic system is competition, which comes from the desire of Waste Management to maintain a monopoly.
Mr. Bert Shiflet from Okatee Club said that he knows in the past the PC he has made rulings based on the effect of adjacent property , among other things and that as an adjacent property owner he wanted to address some environmental concerns such as; the subject property has drainage to the east and west of the property, the west side will drain into Mr. Stokes property, then will come across Okatee, then goes into an active registered SC Rookery that harbors both endangered and threatened species where there is the largest population of American Bald Eagles in the Low Country and endangered Wood Storks; from there the water will run off into the freshwater system and then into the salt water system. He said that the adjacent properties consist of four (4) landowners, which are Okatee, Chelsea, Mr. Stokes and an Heir property owner and they have issues on the drainage, stormwater collection and assurances. If this property is zoned in to allow the proposed use then they would like to forward these concerns to Council. He said that he is also concerned that if this is permitted that they may re-apply to expand in height and width. He said that residential units have been approved near this site and then you would have this located in the middle of the residential areas and this facility would not setback the way Waste Management does. He told the Commissioners that he would love to meet with them in a reasonable time period to present them with a list of concerns from other adjacent land owners. 

Ms. Andrea Malloy with the Coastal Conservation League (CCL) said that they submitted a letter but wanted to iterate their concerns. They believe this property is properly zoned and ask that the PC recommend it stay zoned as is for the following two (2) reasons: threats to the already impaired waterways of Hazard Creek and Chechessee Creek, and the capacity and need. She said that the PC is being asked to recommend a re-zoning and that property should only be re-zoned under exceptional circumstances. Capacity and need would merit exceptional circumstances, also for the CCL the situation of distortion between capacity and need in the entire state of SC has been paramount to them. She pointed out that Hazard and Chechessee Creeks have both been listed as impaired waterways for the contaminant of fecal coli form. She said that the stormwater does not have to be contaminated that it is fresh water going into salt water creeks and it impacts the health of the fish, it changes the salinity level in these waterways, which make larval stages for our fish very difficult and it changes the whole eco-system; therefore they see this as a threat to the future ability to fish and harvest in these waterways. She pointed out that the state has more than 150 landfills, which provides more than twice the capacity needed for the state of SC and they have been lobbying for a moratorium on landfills through the entire state until a more thorough evaluation of the existing DHEC regulations can be undergone. She suggested that a more comprehensive, brand new, relevant waste study incorporating the needs of Jasper vs. Beaufort and maybe even how much waste is taken in from other Counties to provide priorities for Jasper County’s waste. She feels that three (3) landfills in Jasper County are too many when Beaufort County only has one (1) landfill. She reiterated their desire that no landfill be built in Jasper County and that the current zoning of this site be maintained.
Mr. C. E. Malphrus said that he lives on Hazard Creek and he brought people with him that also live on Hazard Creek. They showed who they were by raising their hands. He said they all have concerns and that since we have been talking about Beaufort County’s waste he thinks that this facility should be put in Beaufort County and leave Jasper County alone. He also said that if this facility is built at the subject site and the drainage hits the impervious layer and then goes out to ditch, which they propose to open up it will go into Hazard Creek even quicker making a bad situation worse.
Danny Henderson said he represents Chelsea Plantation. He said that a substantial portion of the water from the subject site runs onto Chelsea; the roadway improvement plans that they have seen would require land acquisition from Chelsea; and digging of the 1½ mile ditch is on Chelsea property and on behalf of Chelsea they wanted to go on record stating: that at this time there is no agreement between the land owner & Chelsea regarding land acquisition for the highway widening or site view of the highway or cleaning of the drainage ditch, which is a natural wetland.
Eva Horry said that she lives on Hazard Creek and Snake Road and that she just wanted to ask why any landfills would be allowed to put run-off water into a creek. She also said that BJWSA treats that kind of water, as far as she is concerned they all should be made to put water in the sewer at BJWSA and have it treated. She has worked in the past for BJWSA for 18 years and she knows that they can handle it. 

Chairman Thomas asked about alternative locations; such as, are those sites located in Jasper County and if the DHEC permit is site specific or if it can be used for a different site. Mr. Gilkerson said no it is site specific, if they had another site there would have to be an approval through the Consistency and Declaration of Need regulations through DHEC, which would have to comply with the more restrictive map. Mr. Gilkerson stated that he wanted to clarify to the man from Okatee that the most western drainage basin was re-designed to get the stormwater detention out of the buffer along the southern limits of the property, which was an issue for Mr. Stokes. The stormwater patterns that are permitted with this site have to be approved by DHEC. He showed a pipe, which comes across the road. He explained that this is a culvert pipe that drains to a ditch near the re-processing center and then into the SP1 basin, which is the discharge mechanism for the same flow pattern as the eastern most drainage section; it runs across a portion of Mr. Stokes’s property then onto Chelsea and into the Broad River. There is no western component for their stormwater drainage. He said as far as the height goes they have a permit for 54’, which they can not exceed per the DHEC permit. He addressed CCL’s comments about the fecal coli form; they do not feel that they are going to discharge any contamination to the wetlands or streams from their site. He pointed out that the current zoning of this property would allow residential development as a by-right use, which would require very little detention and they have over designed this project, they will detain waters and release very little water. He said that fecal coli form is will come more prominently with a residential type setting than this proposed setting. Fecal is a bacteria, which is human waste and can be developed from birds of prey among many other things. He also said that the legislature that CCL referred to in regards to driving fewer landfills. That has already been done by changing the 2 within 10 miles to 2 within 20 miles. 

Mr. Maglione pointed out that the drainage ditch that has been discussed is unfortunately most of that ditch is probably a jurisdictional wetland and could be problematic trying to clean it out. Opening that ditch could create faster transport and more quantity of freshwater into Hazard Creek. He said that it’s been proven bacteria lives longer in freshwater than saltwater and it does have an effect on fisheries and nurseries because juvenile fish need a certain amount of salinity, which is a valid point that CCL made.  

Dr. Bostick asked staff to go over the conditions that the PC should take into consideration for re-zoning. Mr. Jirousek said that the legal counsel has advised not to consider need but it is appropriate to consider, health, safety, welfare, consistency with the long range plan, spot zoning issues, and the impact to neighbors. 

Mr. Pinckney motioned to send this application to Council with an unfavorable recommendation under the circumstances of safety and welfare of the citizens of Jasper County and the seriousness and uncertainty of the stormwater management plan and the effect that could have on Hazard Creek, seconded by Ms. Flexon. The Commission voted unanimously in favor of the motion.
Planning Commission Discussion

A. Open Discussion: Chairman Thomas reminded the Commissioners that next month will be time for Election of Officers. 
ADJOURN: Dr. Bostick motioned to adjourn, seconded by Mr. Young. The Commission voted unanimously in favor of the motion. The meeting adjourned at 9:35 p.m.
Respectfully Submitted,

Lisa Lamb
